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INTRODUCTION

“[P]lromoting science isn’t just about providing resources—it’s about protecting free and
open inquiry. It’s about ensuring that facts and evidence are never twisted or obscured by
politics or ideology. It’s about listening to what our scientists have to say, even when it’s
inconvenient—especially when its inconvenient.”

—President Obama (Dec. 17, 2008)

“The public must be able to trust the science and scientific process informing public
policy decisions.... To the extent permitted by law, there should be transparency in the
preparation, identification, and use of scientific and technological information in policymaking.”

—President Obama (Mar. 9, 2009)

“As Administrator, I will ensure EPA’s efforts to address the environmental crises of
today are rooted in three fundamental values: science-based policies and programs, adherence
to the rule of law, and overwhelming transparency.”

—EPA Administrator Jackson (Jan. 23, 2009)!

* * *

The statements above (and dozens like them collected herein), pledging commitment to
transparency, public participation, and the elevation of unbiased scientific inquiry over raw
political calculus, are said to be the foundation of the Obama Administration’s approach to
environmental policymaking. Now that the United States Environmental Protection Agency
(“EPA”) is on the cusp of making a decision that will “result in an unprecedented expansion of
EPA authority that would have a profound effect on virtually every sector of the economy and
touch every household in the land,” Regulating Greenhouse Gas Emissions Under the Clean Air
Act 73 Fed. Reg. 44,354-55 (July 30, 2008), EPA should match reality to rhetoric. In short, EPA
should require that this proceeding to resolve its Proposed Endangerment and Cause or

Contribute Findings for Greenhouse Gases Under Section 202(a) of the Clean Air Act; Proposed

I In each of these three quotations emphasis has been added.



Rule, 74 Fed. Reg. 18,886 (Apr. 24, 2009) (hereinafter “Proposed Endangerment Finding”) be
conducted on the record, in accord with the procedures described in APA sections 556-557.

To date, EPA’s informal rulemaking process has not matched its rhetoric, has not been
based on the record, and has not been a transparent scientific process. Instead, we have a
scientific issue of historic and economically massive consequence, as to which EPA itself admits
extraordinary “uncertainty,” but proposes a rule based entirely on untested scientific sources—
mostly a U.N. report. We have essential scientific issues that are hugely controverted, but
regulated parties have no opportunity to question their proponents to ensure the validity of the
science. And we have political actions starkly at odds with the promises of transparency,
extending not only to last week’s belated White House report on the effects of global warming
that was not provided with the Proposed Endangerment Finding, but also to revelations that the
proposal the Administrator signed contains scientific assertions that are contrary to those
reported by EPA’s own staff in April 2009 with regard to the impact of global warming on
ozone.

Only by converting EPA’s “endangerment” determination to one based on the record can
this situation be corrected to match the Administrator’s promises of transparency and scientific
integrity. Holding on-the-record proceedings would enable EPA to hear and resolve conflicting
scientific observations, allow for live testimony under oath subject to cross-examination, and
result in a decision that could be fairly evaluated by the public without any concern about the
politics and legitimacy of its conclusions. Indeed, given the inadequacy of the current record and
the magnitude of the issues presented, EPA would be irresponsible (not to mention in derogation
of the Administration’s repeated pledges) if it were to refuse to use readily available on-the-

record procedures to evaluate the proposed endangerment finding.



EPA has the legal authority to resolve this scientific issue based on the record, using
formal proceedings as an informed exercise of its discretion. And the respected Administrative
Conference of the United States has said that such authority should be exercised precisely where,
as here: (1) the scientific, technical or other data relevant to the proposed rule are “complex”; (2)
the problem posed is so “open-ended” that diverse views should be fully heard; and (3) the costs
that errors may impose are “significant.” 1 C.F.R. § 305.76-3(1) (1993). As shown below, it is
hard to imagine a situation where each part of this test is more easily met.

If EPA is truly committed to scientific integrity and transparency, then now is the time to
prove it. In the circumstances here, those principles require the Agency to agree to resolve the
Proposed Endangerment Finding on the record, rather than by an informal policy and political
process. The Agency, and the Nation, would be better served by doing so.

Accordingly, the Chamber hereby petitions the United States Environmental Protection
Agency (“EPA”), pursuant to Administrative Procedure Act (“APA”) §§ 553(e) and 555(e),2 to
resolve its Proposed Endangerment Finding solely on the record of the scientific evidence,
utilizing the procedures of APA sections 556-557.

INTEREST OF PETITIONER

The Chamber of Commerce of the United States of America (the “Chamber”) is the
world’s largest business federation. The Chamber represents an underlying membership of more
than three million companies and professional organizations of every size, in every industry

sector, and from every region of the country. An important function of the Chamber is to

2 APA section 553(e) creates a procedural right to petition for rulemaking, which the Chamber invokes because EPA
decided to use Clean Air Act section 307(d) rulemaking procedures for the Proposed Endangerment Finding. APA
section 555(e) (emphasis added) provides as follows: “Prompt notice shall be given of the denial in whole or in part
of a written application, petition, or other request of an interested person made in connection with any agency

(Continued...)



represent the interests of its members in matters before Congress, the Executive Branch, and the
courts. The Environmental Protection Agency’s Proposed Endangerment Finding, if adopted,
will have far reaching consequences for every one of its members, likely subjecting them to a
swath of new regulations and untold costs.

LEGAL AND PROCEDURAL BACKGROUND

A. Clean Air Act Section 202(a)(1)

Under section 202(a)(1) of the Clean Air Act, if the Administrator makes a finding that
“the emission of any air pollutant from any class or classes of new motor vehicles or new motor
vehicle engines, which in his judgment cause, or contribute to, air pollution which may
reasonably be anticipated to endanger public health or welfare,” then the Administrator must by
regulation prescribe emission standards for new motor vehicles or engines that emit the
pollutant(s) of concern.

As consequential as such a finding may be, its effects could go much further. Numerous
other provisions of the Clean Air Act also premise regulation on an endangerment finding by the
Administrator. According to EPA, “similar” endangerment language is found in sections 108
(NAAQS), 111 (NSPS), 112 (hazardous air pollution),? 115 (international air pollution), 211
(fuels), 213 (nonroad engines and vehicles), 231 (aircraft) and 615 (ozone protection). /d.

“While no two endangerment tests are precisely the same,” 73 Fed. 44,354, 44,419 (July 30,

proceeding. Except in affirming a prior denial or when the denial is self-explanatory, the notice shall be
accompanied by a brief statement of the grounds for denial.”

3 The number of regulated facilities balloons if carbon dioxide is designated a Hazardous Air Pollutant (“HAP”),
since the threshold for HAP regulation is 10 tons per year of a single pollutant or 25 tons per year of a combination
of pollutants. Many homes easily cross the 10 ton-per-year threshold. CAA § 112(a)(1), 42 U.S.C. § 7412(a)(1).
This Petition does not focus on the possibility that carbon dioxide could be named a HAP, since HAP regulation
under Clean Air Act regulation is not available if carbon dioxide is made subject to the NAAQS program. See CAA
§ 112(b)(2), 42 U.S.C. § 7412(b)(2).



2008), they generally call for similar elements: whether the emissions cause or contribute to air
pollution which may reasonably be anticipated to endanger public health or welfare. It is likely
that, if the Proposed Endangerment Finding is finalized, it will lead to NAAQS and NSPS being
set for carbon dioxide, as well as the trigger of PSD and Title V permit obligations for hundreds
of thousands of previously-unregulated businesses. See below at pp. 25-32. Environmental
advocacy groups can be expected to put relentless pressure on EPA to invoke its authority to the
maximum extent possible once an endangerment finding is made. As but one example, consider
the following:

One Earthjustice attorney says that if the endangerment finding is limited to motor

vehicles, activists will immediately send a letter to EPA urging an expanded

determination that finds ships and airplanes also cause or contribute to climate

change, in an effort to speed the agency’s regulation of the sectors .... Another

key environmentalist is urging EPA to act quickly to regulate GHGs from power

plants. Although the source does not suggest that the agency should broaden the

upcoming endangerment finding to include the sector, the source believes that
EPA should move to regulate power plants later this year.

Kate Winston & Jenny Johnson, Activists Vow to Push EPA to Expand Climate Rules Beyond
Automobiles, INSIDE EPA (Apr. 10, 2009).

B. Massachusetts v. EPA

The Proposed Endangerment Finding grows out of litigation. The case that was to
become Massachusetts v. EPA essentially began on October 20, 1999, when the International
Center for Technology Assessment (“ICTA”) and 19 other groups filed a petition with EPA
seeking regulation of greenhouse gases (“GHGs”) from new motor vehicles under section
202(a)(1) of the Clean Air Act.* The Clinton Administration never acted on the ICTA petition,

though it eventually did put it out for public comment days before that Administration came to a

4 See Petition for Rulemaking and Collateral Relief Seeking the Regulation of Greenhouse Gas Emissions from New
Motor Vehicles Under § 202 of the Clean Air Act, available at http://www.icta.org/doc/ghgpet2.pdf.



close. See 66 Fed. Reg. 7,486 (Jan. 23, 2001) (signed Jan. 12, 2001). Instead, in a series of
letters and congressional hearings, the Clinton Administration took the position that it had the
legal power to regulate carbon dioxide and other GHGs, but, as a matter of policy, it did not
intend to use such authority.>

EPA denied the ICTA petition on August 8, 2003. EPA provided the following reasons
for its denial:

1. Based on the legislative history of the Clean Air Act, as well as congressional action and
Supreme Court precedent, EPA did not believe the Clean Air Act authorized regulation to
address global climate change; and

2. Even if EPA had statutory authority to regulate GHGs, it would be unwise to do so
because:

a. Clean Air Act regulation of GHGs emitted by light-duty vehicles would
interfere with fuel economy standards issued by the Department of Transportation;

b. There is significant scientific uncertainty over the cause, extent and effects
of climate change;¢ and

3 See, e.g., Letter EPA General Counsel Gary Guzy to Representative McIntosh (July 12, 2000); Letter EPA General
Counsel Gary Guzy to Representative McIntosh (Dec. 1, 1999); House Government Reform Committee,
Subcommittee on National Economic Growth, Natural Resources, and Regulatory Affairs and House Science
Committee, Energy and Environment Subcommittee Joint Hearing, Is CO, a Pollutant and Does EPA Have the
Power to Regulate It?, summary available at http://www.agiweb.org/gap/legis106/climate hearings.html.

6 For instance, EPA noted:

e  While atmospheric concentrations of CO, are fairly consistent globally, the potential for either adverse
or beneficial effects in the U.S. from these concentrations depends on complicated interaction of many
variables on the land, in the oceans, and in the atmosphere, occurring around the world and over long
periods of time. Characterization and assessment of such effects and the relation of such effects to
atmospheric concentration of the CO, in the U.S. would present scientific issues of unprecedented
complexity in the NAAQS context. The long-lived nature of the CO, global pool would also make it
extremely difficult to evaluate the extent over time to which effects in the U.S. would be related to
anthropogenic emissions in the U.S.

k sk sk

e Reducing the wide range of uncertainty inherent in current model predictions will require major
advances in understanding and modeling of the factors that determine atmospheric concentrations of
greenhouse gases and aerosols, and the processes that determine the sensitivity of the climate system.
Specifically, this will involve reducing uncertainty regarding:

(Continued...)



c. Regulation would be inappropriate given the President’s ongoing policies
to address global climate change and hence would undermine international
negotiations on the issue.

68 Fed. Reg. 52,922 (Sept. 8, 2003).

Several States led by Massachusetts joined with ICTA to seek review of EPA’s denial
decision in the D.C. Circuit. A divided panel of that Court affirmed EPA’s position. Two
Judges (Randolph and Sentelle) held that EPA had properly exercised its discretion to deny the
ICTA petition, though Judge Sentelle expressed his preferred view that no party possessed
standing to bring the petition denial into an Article III court. Judge Tatel dissented, and would
have found that standing existed, EPA had the authority to grant the petition, and EPA had
abused its discretion in denying it. See generally Massachusetts v. EPA, 415 F.3d 50 (D.C. Cir.),
en banc denied, 433 F.3d 66 (D.C. Cir. 2005), overruled by 549 U.S. 497 (2007).

After taking the case, the Supreme Court handed down Massachusetts v. EPA, 549 U.S.
497, on April 2, 2007. In a 5-4 decision, the Court held that (1) GHGs fit within the Clean Air

Act’s extremely broad definition of “air pollutant,” and therefore EPA does have the statutory

+ The future global use of fossil fuels and future global emissions of methane,

+ The fraction of fossil fuel carbon that will remain in the atmosphere and contribute to radiative
forcing versus exchange with the oceans or with the land biosphere,

+ The impacts (either positive or negative) of climate change on regional and local systems,

* The nature and causes of the natural variability of climate and its interactions with human-induced
changes, and

» The direct and indirect effects of the changing distribution of aerosols.

+ Knowledge of the climate system and of projections about the future climate is derived from
fundamental physics, chemistry and observations. Data are then incorporated in global circulation
models. However, model projections are limited by the paucity of data available to evaluate the ability
of coupled models to simulate important aspects of climate. The U.S. and other countries are
attempting to overcome these limitations by developing a more comprehensive long-term observation
system, by making more extensive regional measurements of greenhouse gases, and by increasing the
computing power required to handle these expanded data sets.

(Continued...)



authority to regulate those emissions; and (2) because it has the authority to regulate, EPA’s
policy judgment was not sufficient to refuse to do so, and instead the Agency must confront the
scientific question of endangerment on remand. The dissenters penned two separate opinions
(each joined by all four dissenting Justices): one would have held that no party possessed
standing, and the other would have held that EPA lacked the authority to grant the petition and,
in the alternative, properly exercised its discretion to deny it.

As the dissent on the merits issues summarized matters (and which the majority did not
dispute), the case was resolved to give EPA a trio of responses from which to select:

1. Find, based on the science, that greenhouse gas emissions from new motor

vehicles or new motor vehicle engines contribute to air pollution that may reasonably be

anticipated to endanger public health or welfare;

2. Find, based on the science, that greenhouse gas emissions from new motor

vehicles or new motor vehicle engines do not contribute to air pollution that may

reasonably be anticipated to endanger public health or welfare; or

3. Provide “some reasonable explanation as to why it cannot or will not exercise its

discretion to determine whether” greenhouse gas emissions from new motor vehicles or
new motor vehicle engines endanger public health or welfare.

Massachusetts, 549 U.S. at 532-33; 550 (Scalia, J., dissenting).

The majority in Massachusetts emphasized that if EPA does not select the third option,
but instead decides to make an up-or-down endangerment finding, then its inquiry would have to
be premised on a close examination of the science:

While the statute does condition the exercise of EPA’s authority on its formation

of a “judgment,” 42 U.S.C. § 7521(a)(1), that judgment must relate to whether an

air pollutant “cause[s], or contribute[s] to, air pollution which may reasonably be
anticipated to endanger public health or welfare,” ibid.

* %k ok

68 Fed. Reg. at 52,927, 52,930.



Although we have neither the expertise nor the authority to evaluate these policy
judgments, it is evident they have nothing to do with whether greenhouse gas
emissions contribute to climate change. Still less do they amount to a reasoned
justification for declining to form a scientific judgment.

* sk ok

Nor can EPA avoid its statutory obligation by noting the uncertainty surrounding
various features of climate change and concluding that it would therefore be better
not to regulate at this time. See 68 Fed. Reg. 52930-52931. If the scientific
uncertainty is so profound that it precludes EPA from making a reasoned
judgment as to whether greenhouse gases contribute to global warming, EPA
must say so. That EPA would prefer not to regulate greenhouse gases because of
some residual uncertainty—which, contrary to Justice SCALIA’s apparent belief,
post, at 1466-1468, is in fact all that it said, see 68 Fed. Reg. 52929 (“We do not
believe ... that it would be either effective or appropriate for EPA to establish
[greenhouse gas] standards for motor vehicles at this time” (emphasis added))—is
irrelevant. The statutory question is whether sufficient information exists to make
an endangerment finding.[7]

Id. at 532-34.

C. Post-Remand History of Massachusetts

Following the Supreme Court’s decision in Massachusetts, then-President Bush issued an
Executive Order addressing coordination among the various agencies in the regulation of GHGs.
Exec. Order No. 13,432, 72 Fed. Reg. 27,717, 27,717, § 1. (May 14, 2007). That Executive
Order, which remains in effect, set out as the policy of the United States to ensure coordination
in exercising the authorities to protect the environment and “in a manner consistent with sound
science, analysis of benefits and costs, public safety, and economic growth.” Id.

After the case returned to the D.C. Circuit, the state and environmental petitioners filed a

petition for a writ of mandamus on April 2, 2008 to compel EPA to issue an endangerment

7 In this passage and certainly in the full context of Justice Stevens’s opinion for the Court, it is clear that EPA was
not being precluded from holding a proceeding to assess endangerment and deciding that scientific uncertainty
prevents it from making an affirmative endangerment finding. Instead, the Court was stating that uncertainty could
not be invoked to support a policy preference to deny the ICTA rulemaking petition because EPA would rather not
regulate.



finding within 60 days. Such relief was plainly beyond the power of the court because the
Supreme Court had not ordered that an endangerment finding be made (let alone that it be made
on any particular timetable). On June 26, 2008, the D.C. Circuit denied that motion in a per
curiam order. Judge Tatel filed a separate opinion concurring in part and dissenting in part.
Judge Tatel expressed his view that there was no requirement that EPA act on any specific
deadline, based on the Supreme Court’s decision in Massachusetts v. EPA or any other source of
law. He dissented only because he would have held the petition for mandamus in abeyance
rather than deny it outright. The denial of that mandamus petition means that EPA is free to take
the time it needs to decide whether to exercise the third option granted to it in Massachusetts v.
EPA regarding the existence of profound scientific uncertainty, or, if it wishes to make an up-or-
down endangerment finding, to proceed carefully on the science and technical facts to get them
right.

D. EPA’s Advance Notice of Proposed Rulemaking

On July 30, 2008, EPA issued an ANPR. 73 Fed. Reg. 44,354. The ANPR: (1) discussed
the Supreme Court’s decision in Massachusetts v. EPA and solicited public comment regarding
how EPA should respond; (2) described and solicited comment on petitions EPA had received to
regulate greenhouse gas emissions from various sources; and (3) discussed “several other actions
concerning stationary sources for which EPA has received comment regarding the regulation of
GHG emissions.” 73 Fed. Reg. at 44,354. The ANPR went on to discuss at length climate
change, the Clean Air Act, and various legislative and regulatory proposals for regulating
greenhouse gas emissions. 73 Fed. Reg. at 44,396-520.

Preceding the ANPR’s EPA staff analysis, however, were 42 pages of contrary views

from other federal agencies, including from the Departments of Agriculture, Commerce,
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Transportation, and Energy, and from the EPA Administrator himself. In a special Preface, the
EPA Administrator explained his own disagreement with the legislative and regulatory proposals
in the ANPR. First, the Administrator noted that the proposals in the ANPR “could result in an
unprecedented expansion of EPA authority that would have a profound effect on virtually every
sector of the economy and touch every household in the land.” 73 Fed. Reg. at 44,354-55.
Moreover, this “profound effect” would not be a positive one: the Clean Air Act “is ill-suited for
the task of regulating global greenhouse gas emissions,” and “pursuing this course of action
would inevitably result in a very complicated, time-consuming and, likely, convoluted set of
regulations,” which would “be relatively ineffective at reducing greenhouse gas concentrations
given the potentially damaging effect on jobs and the U.S. economy.” Id. at 44,355.

The Administrator’s Preface was followed, in turn, by 40 pages of detailed, withering
criticism of the ANPR (i) from the Office of Information and Regulatory Affairs in the Office of
Management and Budget (“OIRA”), id. at 44,356-58; (ii) from the Secretaries of the
Departments of Agriculture, Commerce, Transportation, and Energy, id. at 44,359-78; (iii) from
the President’s Council of Economic Advisers and Office of Science and Technology Policy, id.
at 44,379-84; (iv) from the President’s Council on Environmental Quality (“CEQ”), id. at
44,385-89; and (v) from the U.S. Small Business Association’s Office of Advocacy. Id. at
44,390-96. OIRA’s letter to the Administrator explained that the other agencies held “strong
disagreement with many of the legal, analytical, economic, science, and policy interpretations in
the draft,” and that “[i|nteragency reviewers concluded upon reading the draft that trying to
address greenhouse gas emissions through the existing provisions of the Clean Air Act will not
only harm the U.S. economy, but will fail to provide an effective response to the global

challenge of climate change.” 73 Fed. Reg. at 44,356.

11



In a joint letter, the Secretaries of the Departments of Agriculture, Commerce,
Transportation, and Energy agreed that (1) “the Clean Air Act is fundamentally ill-suited to the
effective regulation of GHG emissions”; (2) the regulatory proposals in the ANPR would “harm
America’s international competitiveness”; (3) the legal theories offered in the draft were untested
and uncertain and raise the inference that EPA had “prejudge[d] the question of endangerment”;
(4) the ANPR was based on incorrect assumptions about the costs and benefits of regulation; and
(5) the suggested approaches in the ANPR “would needlessly duplicate newly passed laws and
effectively ignore regulatory initiatives currently underway.” 73 Fed. Reg. 44,359-61. Each
individual Department offered more detailed criticism of the ANPR, questioning the scientific,
legal, and economic analysis of the EPA staff, explaining how the proposals in the ANPR would
be ineffective and interfere with other laws and policies aimed at reducing greenhouse gas
emissions, and detailing the negative effects that regulating GHGs under the Clean Air Act
would have on the Nation’s economy, security and energy policy. Id. at 44,361-5 (Department
of Transportation), 44,365-71 (Department of Energy), 44,371-76 (Department of Commerce),
44,376-78 (Department of Agriculture). Letters from the President’s Council of Economic
Advisers and Office of Science and Technology Policy, CEQ, and from the U.S. Small Business
Association’s Office of Advocacy each offered similarly detailed and forceful criticisms of the
ANPR’s premises, analysis, and likely consequences. Among those forceful critiques is the
statement by CEQ that “the staff draft does not provide a full and meaningful discussion of the
broader policy and economic context in which it is considering, in the event of an endangerment
finding, triggering the prospect of essentially automatic and immediate regulation over a vast

range of community and business activity and an equally vast range of potentially discretionary

12



findings.” 73 Fed. Reg. at 44,385. Instead, CEQ noted, the ANPR “myopically focuses on the
Clean Air Act and ignores or understates major intended and unintended consequences.”

EPA itself acknowledged in the staff’s ANPR Summary that “the implications of a
decision to regulate GHGs under the Act are so far-reaching that a number of other federal
agencies have offered critical comments and raised serious questions during interagency review
of EPA’s ANPR,” 73 Fed. Reg. at 44,354. At various points in the ANPR, the EPA staff
acknowledged the profound scale of the uncertainty involved in the process of attempting to
address climate change through regulation of greenhouse gas emissions. For example, in a
section titled “Uncertainty in Benefits and Costs,” the ANPR notes:

In the case of climate change, the uncertainly [sic] inherent in most economic

analyses of environmental regulations is magnified by the long-term and global

scale of the problem and the resulting uncertainties regarding socio-economic

futures, corresponding GHG emissions, climate responses to emissions changes,

the bio-physical and economic impacts associated with changes in climate, and
the costs of reducing GHG emissions.

k %k ok

Given the substantial uncertainties in quantifying many aspects of climate change

mitigation and impacts, it is difficult to apply economic efficiency criteria, or

even positive net benefit criteria... As a result, it is difficult to both identify the

efficient policy and assess net benefits.
73 Fed. Reg. at 44,415. The ANPR notes that even the degree of uncertainty involved is itself
uncertain. Id. (“EPA solicits comment on how to handle the uncertainty in benefits and costs
calculations and application, given the quantified and unquantified uncertainties.”).

E. Claimed Legal Basis for the Proposed Endangerment Finding

Nonetheless, the Administrator now proposes to find that six gases—carbon dioxide,

methane, nitrous oxide, hydrofluorocarbons, perfluorocarbons, and sulfur hexafluoride—

constitute an “air pollutant” that contributes to air pollution that endangers the public welfare

13



within the meaning of Section 202(a) of the Clean Air Act. See 74 Fed. Reg. 18,886, 18,888
(Apr. 24, 2009). In an unprecedented move, EPA has elected to decouple this proposed finding
of endangerment from the proposal of any emissions standards, including emissions standards
under Section 202(a) itself, that a finding of endangerment would directly require it to
promulgate. See 74 Fed. Reg. at 18,888; see also § 202(a) (“The Administrator shall by
regulation prescribe ... standards applicable to the emission of any air pollutant from any class or
classes of new motor vehicles or new motor vehicle engines, which in his judgment cause, or
contribute to, air pollution which may reasonably be anticipated to endanger public health or
welfare.”) (emphasis added). As the Administrator states, “in the past the requisite contribution
findings have been proposed concurrently with proposing emission standards for the relevant
mobile source category.” 74 Fed. Reg. at 18,905.%

Proceeding in this novel and non-transparent manner that disconnects scientific findings
from regulatory consequences, the Administrator has also ignored her duty under Section 317(b)
of the Clean Air Act to prepare an economic impact assessment of the Proposed Endangerment
Finding. And, with more far-reaching consequences obviously in mind but not expressly set
forth, she has elected to propose that the collection of six gases constitutes an air pollutant
requiring regulation under Section 202—which applies only to motor vehicles—even though she
expressly acknowledges that motor vehicles emit only four of the gases in the collection. See 74

Fed. Reg. at 18,905 (“Sources covered by section 202(a) of the Act emit four of the six

8 See also id. (“Typically, the endangerment and cause or contribute findings have been proposed concurrently with
proposed standards under various sections of the Clean Air Act, including section 202(a). Comment has been taken
on these proposed findings as part of the notice and comment process for the emission standards.”) (citing
Rulemaking for non-road compression-ignition engines under section 213(a)(4) of the Clean Air Act, Proposed
Rule, 58 Fed. Reg. 28,809, 28,813-14 (May 17, 1993), Final Rule, 59 Fed. Reg. 31,306, 31,318 (June 17, 1994);
Rulemaking for highway heavy duty diesel engines and diesel sulfur fuel under sections 202(a) and 211(c) of the
Clean Air Act, Proposed Rule, 65 Fed. Reg. 35,430 (June 2, 2000), Final Rule, 66 Fed. Reg. 5002 (Jan. 18, 2001)).

14



greenhouse gases that in combination comprise the air pollutant being considered in the cause or
contribute analysis.”).

The Administrator has thus far chosen to invoke her authority under Section 307(d)(1)(K)
and 307(d)(1)(V) of the Clean Air Act to make the finding via informal notice-and-comment
rulemaking governed by the procedures of Section 307(d), rather than through a formal, on-the-
record process that would be more transparent and better at testing scientific data. See 74 Fed.
Reg. at 1889 n.4.

In the Proposed Endangerment Finding, the Administrator admits that EPA’s decision is
supposed to be based on science, and not speculation. /d. Regarding treatment of uncertainty,
the Administrator states, “the Administrator must exercise reasoned decision making, and avoid
speculative or crystal ball inquiries.” Id. at 18,890. Nonetheless, in proposing to resolve the
endangerment issue, the Administrator expresses uncertainty with respect to numerous scientific
points in contention throughout the Proposed Endangerment Finding, without addressing
whether an on-the-record process might better enable their resolution. For example:

e “[T]he scientific literature does not provide definitive data or conclusions on how climate
change might impact aeroallergens and subsequently the prevalence of allergenic illnesses in
the U.S.” Id. at 18,901.

e “The Administrator also acknowledges that warming temperatures may bring about some
health benefits. Both extremely cold days and extremely hot days are dangerous to human
health. But at least in the short run, modest temperature increases may produce health
benefits in the U.S. [and elsewhere]. Although the IPCC projects reduced human mortality
from cold exposure through 2100, it is currently difficult to ascertain the balance between
increased heat-related mortality and decreased cold-related mortality. With respect to
health, different regions will be affected in different ways. The Administrator does not
believe that it is now possible to quantify the various effects.” Id. (emphasis added).

o “There are many inherent uncertainties associated with characterizing both the observed
and projected risks and impacts to public health and welfare due to current and projected
greenhouse gas concentrations. Both probability and severity are not easy to specify. It is
difficult to attribute any single past event (hurricane, flood, drought, or heat wave) to
elevated greenhouse gas concentrations even if it is understood that anthropogenic climate
change has already made such events more likely or more extreme. The precise rate and
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magnitude of future climate change, for both the globe and for the U.S., remain uncertain
. Projecting the exact magnitude of a particular impact due to climate change is difficult
due to what are often long time frames to consider, the uncertain nature of how the system or
sector will be affected by climate change, and uncertainties about how other factors (e.g.,
income levels, technologies, demographics) will change over time which can in turn affect
the vulnerability of the system or sector to climate change.” Id. at 18,903 (emphasis added).

“Many uncertainties could push in the direction of either greater or lesser risks as they
become understood. EPA has acknowledged the possibility of beneficial effects on both
health and welfare. Other possibilities include catastrophic events. Examples of such key
uncertainties involve how the frequency of hurricanes and other extreme weather events may
change in a changing climate, the potential to trigger thresholds for abrupt climate change ...,
and how responsive the climate ultimately will be to the heating effect being caused by
anthropogenic greenhouse gases.... These uncertainties will be with us for the foreseeable
Sfuture.” Id. (emphasis added)

And the web-based technical support document (“TSD”) on which EPA relies reveals

even greater uncertainty than disclosed by the Proposed Endangerment Finding published in the

Federal Register:

“[C]learly attributing specific regional changes in climate to emissions of greenhouse gases
from human activities is difficult, especially for precipitation.” ES-3.

Increased hurricane intensity is “likely,” but changes in frequency of hurricanes “are
currently too uncertain for confident projections.” ES-4.

“Carbon dioxide can have stimulatory or fertilization effects on plant growth. There is
debate and uncertainty about the sensitivity of crop yields to the direct effects of elevated
CO; levels. However, the IPCC ... concluded that elevated CO, levels are expected to result
in small beneficial impacts on crop yields.” Id. at 17.

Identifying the global average net effect of human activities on temperature, with “very high
confidence,” but with a large uncertainty range: 0.6 - 2.4 Watts per square meter. Id. at 19.
Much of this variability in the estimate of anthropogenic contribution to global warming is
due to a large range of uncertainty in the magnitude of the cooling effect of human-emitted
aerosols. Id. at 21.

For long-term modeling of historical temperatures, EPA expresses high confidence in
temperature estimates post-1600, “[1]ess confidence” in estimates for the period A.D. 900-
1600, and “[v]ery little confidence” in estimates prior to A.D. 900. Id. at 26-27.

EPA’s various scenarios for future emissions reveal large variability in expected emissions:
“Total cumulative (1990 to 2100) CO, emissions across the SRES scenarios range from
2,826 gigatonnes of CO; ... to approximately 9,322 [gigatonnes of CO,].” Id. at 47. As
mentioned above, these scenarios all assume “no explicit GHG mitigation policies beyond
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those currently enacted.” Id. at 45. Likewise, the average level of global warming from
1990-2100 across all the scenarios widely ranges from 1.1-6.4 degrees Celsius. Id. at 53.

EPA notes that the CCSP “cautions that projections of precipitation in some cases remain
‘problematic’ (especially at the regional scale) and that ‘uncertainties in the climatic effects
of manmade aerosols (liquid and solid particles suspended in the atmosphere) constitute a
major stumbling block’ in certain modeling experiments. It adds “uncertainties related to
clouds increase the difficulty in simulating the climatic effects of aerosols, since these
aerosols are known to interact with clouds and potentially can change cloud radiative
properties and cloud cover.”” Id. at 52-53.

“[P]Jrojections in frequency changes in tropical cyclones are currently too uncertain for
confident projections. Some